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Introduction

Insolvency law in the Netherlands is broader than just bankruptcy law. In addition to 
bankruptcy law, it also includes suspension of payments, debt restructuring for natural 
persons, and special procedures for banks and insurers. Dutch insolvency law has three 
insolvency procedures and one pre-insolvency procedure. These procedures, which are 
regulated by the Dutch Bankruptcy Act, are discussed in this article.

Insolvency law, policy and procedure

Legal framework and substantive law

In the Netherlands, insolvency proceedings are governed by the Bankruptcy Act. The 
Bankruptcy Act provides for three separate insolvency procedures:

1. bankruptcy, whereby a debtor who has ceased to meet their payment obligations is 
declared bankrupt by court order;

2. suspension of payments, whereby a debtor who foresees that they cannot pay their 
due debts can apply for a moratorium; and

3. debt restructuring for natural persons, whereby a natural person who can no longer 
pay their debts can apply for the appointment of an administrator to manage and 
liquidate the debtor’s assets.

The Bankruptcy Act also provides for a pre-insolvency procedure, which is partly based 
on the UK Scheme of Arrangement. In this pre-insolvency procedure, the bankruptcy of a 
debtor can be avoided by the homologation of a private agreement, which can be binding 
to all creditors involved.

The same substantive law issues usually come into play in Dutch insolvency proceedings. 
When a company is declared bankrupt, a trustee is appointed by the court. The trustee 
must ensure that the bankruptcy proceeds in an orderly manner, and that creditors receive 
as much as possible of what they are entitled to. The trustee ensures that all creditors are 
treated equally in the bankruptcy process, and that prior to or during the bankruptcy no 
undue advantage is gained by one or more creditors. To this end, the trustee –rst has the 
possibility ' on the basis of the (bankruptcy pauliana( ' of annulling nonobligatory legal 
acts as a result of which the joint creditors have been disadvantaged 4Section )2 of the 
Bankruptcy Act5. If the trustee successfully invokes the bankruptcy pauliana, these legal 
acts are retroactively annulled. This protects creditors in the event of bankruptcy.

The trustee will also assess whether parties have assumed a debt or claim in the face of 
or during the bankruptcy to give themselves an offsetting opportunity to the detriment of 
other creditors. Section C) of the Bankruptcy Act stipulates in which cases creditors of the 
bankrupt are not entitled to set-off. This is the case if a party that assumed a debt to the 
bankrupt or a claim against the bankrupt before the declaration of bankruptcy did not act 
in good faith 4meaning that the party knew that the debtor’s bankruptcy was foreseeable5. 
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Mlaims or debts acquired after the declaration of bankruptcy cannot be set off, regardless 
of the good faith of the acquiring party.

Third, the trustee assesses whether the board of directors of a bankrupt company may 
be liable for manifest mismanagement. This is the case if the board has performed its 
duties improperly prior to the bankruptcy and this is likely to be a major cause of the 
bankruptcy. 8anifest mismanagement is presumed if no reasonable director would have 
acted in the same way under the same circumstances, knowing that the creditors would 
be prejudiced. If the board failed to ful–l its obligation to keep proper records and 4or5 
to –le the annual accounts on time, manifest mismanagement is established and, under 
Section 2:13x or Section 2:2)x of the Mivil Mode, the improper performance of duties is 
presumed to have been a major cause of the bankruptcy. In most cases, however, a trustee 
will not hold the board liable solely on the basis of poor record keeping and 4or5 failure 
to –le annual accounts on time and will carry out further investigations to establish the 
causes of the bankruptcy. The ePtent of the board’s liability on this basis can amount to 
the entire bankruptcy de–cit.

Holicy

A procedure to help Dutch companies try to avoid bankruptcy 4the Hrivate Agreement 
Oomologation Act 4WO0A5 procedure5 was included in the Bankruptcy Act in 2‘21. The 
purpose of this pre-insolvency procedure is to allow the restructuring of companies with 
fundamentally sound business activities that are at risk of bankruptcy due to, for ePample, 
heavy debt. If the conditions are met, the WO0A procedure allows the court to homologate 
a private agreement between a company and its creditors, binding all creditors involved 
' including dissenting creditors ' to the agreement. The past year has seen a trend 
where more companies are trying to use this pre-insolvency procedure to restructure their 
businesses and avoid bankruptcy. In addition, the prospect of court proceedings provides 
an incentive for the parties involved to reach an amicable agreement.

If an agreement cannot be reached, the company may go bankrupt. After declaring 
bankruptcy, the trustee seeks an outcome that best serves the interests of the joint 
creditors. The trustee will also ePplore the possibility of a temporary continuation of the 
bankrupt company and 4or5 a restart. In doing so, the trustee may consider social interests, 
such as the interests of employees, customers 4including vulnerable customers5 and third 
parties, in addition to –nancial interests. If a temporary continuation and 4or5 a restart is 
not realistic, the trustee will proceed with liquidation.

Insolvency proceedings

Dutch insolvency law has three insolvency procedures and one pre-insolvency procedure:

1. bankruptcy ' for legal and natural persons;

2. suspension of payments ' for legal entities;

3. debt restructuring ' for natural persons and sole traders; and

). WO0A ' for legal and natural persons.
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Bankruptcy ' for legal and natural persons

Bankruptcy is the legal procedure in which a legal or natural person who is no longer able 
to pay their debts is declared bankrupt by the court. Bankruptcy can be declared after 
the legal or natural person has –led for bankruptcy themselves or at the request of one 
or more creditors. 0nce bankruptcy is declared, the bankrupt loses the right to dispose 
of and manage their assets. The court also appoints a trustee, who then administers the 
bankruptcy under the supervision of a bankruptcy judge.

A key element of bankruptcy is the –Pation principle, which means that the company’s 
assets are zfroFen’ and that creditors cannot, in principle, change their position in their 
own favour after the bankruptcy has become effective. Oowever, creditors with a lien or 
mortgage right can, as secured creditors, recover from the secured assets as if there were 
no bankruptcy.

After bankruptcy has been declared, the trustee ePplores the possibility of a temporary 
continuation and 4or5 restart of the company. A restart usually involves a transfer of assets 
by the trustee to a third party, after which the debts of the bankrupt legal entity are settled 
and the bankrupt legal entity is liquidated. Rrom a social perspective, the trustee will make 
every effort to achieve a restart that preserves as many jobs as possible. In principle, 
however, the company being restarted can choose which employees are offered new 
contracts. The trustee is careful to ensure that a restart is not used by the bankrupt as 
a means of getting rid of employees at low cost.

Bankruptcy can end in a number of ways. 0ne way is for the bankrupt to come to 
an agreement with their creditors. Ror creditors, accepting such an agreement can be 
advantageous, as they will often receive a higher percentage of their claim than if the 
bankrupt’s assets were liquidated. A bankruptcy agreement is often funded 4in whole or 
in part5 by an ePternal party and must be homologated by the court. If no bankruptcy 
agreement is reached, the trustee will, in principle, liquidate the assets of the bankrupt. 
The bankrupt legal entity then ceases to ePist.

Suspension of payments ' for legal entities

Suspension of payments is intended for debtors who anticipate that they will be unable 
to pay their due debts. If this is the case, the debtor in question can apply to the court 
for a moratorium. This moratorium only affects unsecured creditors and therefore has no 
bearing on secured creditors 4such as lien or mortgage holders5 or preferential creditors 
4such as the taP authorities5. The procedure is primarily aimed at restoring the debtor’s 
–nancial position, often by restructuring all or part of the debt. Rollowing the court’s 
provisional grant of suspension of payments, it appoints an administrator, after which the 
administrator and the debtor are jointly responsible for the disposal and management 
of the assets. When the provisional suspension of payments is granted, the court also 
schedules a creditors’ meeting to decide on the –nal suspension of payments. As there is 
often no suEcient viability of the company’s operations and continuation is not feasible, 
in many cases the moratorium is converted into a bankruptcy at the request of the 
administrator prior to the creditors’ meeting.

Debt restructuring ' for natural persons and sole traders
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Natural persons and sole traders have the option of applying for natural person debt 
restructuring 4called the Debt /estructuring for Natural Hersons Act 4WSNH55 under the 
supervision of a court-appointed administrator. 0nce all debts have been paid, the debtor 
can start over with a zclean slate’. The process often starts with an attempt to reach an 
amicable debt settlement. If this fails, the debtor can seek access to debt restructuring 
through a debt counsellor. The debtor should not take on any new debt during the 
restructuring process, which lasts 1x months.

WO0A ' for legal and natural persons

In 2‘21, a new pre-insolvency procedure came into force: the WO0A. The WO0A allows 
fundamentally sound companies that have run into –nancial diEculties to restructure 
their debts to avoid bankruptcy, or to achieve controlled resolution. A debtor can choose 
to restructure its high debt burden through a private agreement. The WO0A offers an 
agreement procedure under which the agreement can be imposed on dissenting creditors 
and shareholders. Because such a compulsory settlement is a drastic measure, the 
agreement must be reasonable and fair if it is to be imposed on dissenting creditors. This 
is subject to assessment by the court.

The initiation of a WO0A procedure requires that the debtor is in a state where it is 
reasonably likely that it will be unable to continue to pay its debts. The law stipulates that 
bankruptcy must be imminent.

Starting a procedure

Bankruptcy

Bankruptcy can be declared at the request of the debtor or of one or more creditors. If 
bankruptcy is requested by a creditor, the debtor can oppose it. The debtor can appeal the 
declaration of bankruptcy with the assistance of a lawyer, and if the appeal is rejected the 
debtor can lodge an appeal in cassation to the Supreme Mourt.

Suspension of payments

Suspension of payments can only be applied for by the debtor. If the debtor is a company, 
the board of directors can apply for suspension of payments without a mandate from the 
general meeting of shareholders. Third parties are not heard by the court and therefore 
cannot oppose the application. Mourt decisions can only be appealed if fundamental rights 
have been violated or if the provisions of the Bankruptcy Act have been clearly misapplied 
or ignored.

WSNH

Admission to debt restructuring under the Debt /estructuring for Natural Hersons Act 
4WSNH5 can be requested by the creditor through a court application. If the declaration 
of bankruptcy of a natural person is requested by a creditor, the debtor may request that 
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an application for admission to the WSNH be processed prior to the processing of the 
bankruptcy request.

WO0A

A company can start a WO0A procedure by –ling an initiation statement to the court. If a 
creditor wants to start a WO0A procedure, it may apply to the court for the appointment of a 
restructuring ePpert. This is not mandatory. The company’s works council or shareholders 
can also apply to the court for the appointment of a restructuring ePpert. Third parties, 
including creditors, cannot oppose the initiation of a WO0A procedure. During the WO0A 
procedure, they do have the option to oppose a submitted WO0A agreement or any of its 
provisions.

8anagement of insolvency proceedings

Bankruptcy

During the bankruptcy process, the trustee is in possession. The bankruptcy judge 
oversees the trustee’s management and liquidation of the bankruptcy estate. This judge 
also has the power to hear witnesses and order an ePpert ePamination. The trustee needs 
the prior approval of the bankruptcy judge for a number of actions. These include acting in 
legal proceedings, –ling an action for annulment on the basis of the bankruptcy pauliana, 
terminating leases and employment contracts, and overseeing a temporary continuation 
and 4or5 restart.

Suspension of payments

In the case of suspension of payments, the administrator takes the lead together with the 
debtor. The debtor therefore stays in possession, but together with an administrator. Where 
appropriate, the court may also appoint a bankruptcy judge to supervise the administrator. 
The appointment of a bankruptcy judge is not mandatory.

WO0A

In a WO0A procedure, the initiation statement is not evaluated by the court. Oowever, 
if creditors, shareholders, the works council or staff representatives take the initiative in 
seeking an agreement, the process does start immediately with a substantive review by 
the court. If an agreement is reached, it is presented to the court during the homologation 
stage, after which the judge determines whether they can approve the agreement. The 
debtor stays in possession during the entire procedure. The court may appoint an observer 
or a restructuring ePpert, either on its own initiative or at the request of certain parties to the 
WO0A. Unlike bankruptcy or suspension of payments, no bankruptcy judge is appointed.

Special arrangements
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The Dutch Bankruptcy Act includes special arrangements for the bankruptcy of banks, 
investment –rms and insurers. Speci–c rules apply to these types of companies. Ror 
ePample,  only  De Nederlandsche Bank 4the Dutch Mentral  Bank5  can –le  for  their 
bankruptcy. In 2‘2‘, life insurer MonservatriP was declared bankrupt[1]. This bankruptcy 
involves a special group of creditors, consisting of all the insurer’s former policyholders. 
Under the Bankruptcy Act, this group has special status and ranks ahead of regular 
creditors. The veri–cation process in an insurer bankruptcy has its own unique rules to 
protect policyholders.

Mross-border issues

The Netherlands is  party  to  the 9uropean Insolvency /egulation 4/egulation 49U5 
2‘1C6x)x5. Under this regulation, insolvency proceedings must be –led in the country 
where the debtor’s centre of main interests is located. This country has ePclusive 
jurisdiction to conduct the primary insolvency proceedings. Insolvency proceedings 
initiated in other states that are party to the 9uropean Insolvency /egulation are recognised 
in the Netherlands.

Ror insolvency proceedings in countries not party to the Insolvency /egulation, the 
insolvency proceedings may be recognised under private international law[2].

Insolvency metrics

9conomic situation in 9urope and the Netherlands

The Dutch economy was hit by an energy crisis in 2‘22 and 2‘23, caused by a combination 
of the aftermath of the covid-1J pandemic and the war in Ukraine. 9nergy prices rose 
sharply during this period, which together with increased commodity prices and other 
factors pushed in7ation up to 11.€ per cent[3]. 0ver the course of 2‘23, the in7ation rate 
showed a steady decline, reaching ).1 per cent. An average in7ation rate of 2.x per cent is 
ePpected for 2‘2). 8eanwhile, in7ation in the euroFone fell from 1‘.€ per cent in 2‘22 to 
2.) per cent in 2‘23.[4]

Rrom Vuly 2‘22 to September 2‘23, the 9uropean Mentral Bank raised its oEcial interest 
rates to combat euroFone in7ation. In 1‘ tranches, the deposit rate was raised to ) per 
cent and the re–nancing rate to ).C per cent.[5] In Vune 2‘2), these interest rates were 
lowered again for the –rst time, to 3.GC per cent and ).2C per cent respectively. The Dutch 
long-term interest rate is ePpected to reach 2.G per cent in 2‘2C.[6] The decline in global 
trade, combined with interest rate hikes, has also affected the Dutch economy.[7] Although 
the Netherlands ePperienced a period of mild recession in 2‘23, the economy ultimately 
grew by ‘.2 per cent.[8] 8oderate economic growth is also ePpected for 2‘2) 4‘.C per cent5 
and 2‘2C 41.3 per cent5.[9]

In 2‘23 and 2‘2), one of the major challenges facing businesses has been –nding 
suEcient skilled staff to meet growing demand. At 3.€ per cent, the unemployment rate 
was very low in 2‘23. In addition to low unemployment, there were 11J vacancies per 1‘‘ 
employees. The labour market barely reacted to the recession in 2‘23, and the increased 
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number of bankruptcies did not lead to higher unemployment either. While unemployment 
is ePpected to rise in 2‘2), labour market tightness is likely to persist until 2‘2G, partly due 
to population ageing.[10]

Rigures on insolvency proceedings

Since the beginning of the covid-1J pandemic, the Netherlands has seen historically low 
levels of bankruptcy as a result of the government’s various support measures. These 
ranged from relief to companies for –Ped costs 4including staff costs5 to taP deferrals 
and 4in ePceptional cases5 remissions. This resulted in a sharp reduction in the number 
of bankruptcies from 2‘1J 4),GG€5 to 2‘22 42,€G15.[11] A clear increase in the number 
of bankruptcies can be observed from 2‘23 onwards. In 2‘23, 3,JxG bankruptcies were 
declared 4C‘ per cent more than in 2‘22, but still 2‘ per cent fewer than in 2‘1J5, and in 
the –rst –ve months of 2‘2) the number of bankruptcies was 2,1)2.

8ost bankruptcies in 2‘2) occurred in the trade sector, which is the largest industry in 
terms of the absolute number of companies.[12] In relative terms, most bankruptcies were 
declared in the hospitality and transport and storage sectors. Although some larger retail 
chains with multiple branches in the Netherlands went bankrupt in 2‘23 and 2‘2), the 
increase in bankruptcies mainly concerned smaller companies.

The Hrivate Agreement Oomologation Act 4WO0A5 came into force in 2‘21 and was 
evaluated by the Scienti–c /esearch and Data Mentre after two years.[13] Rigures published 
by the judiciary show that a total of 2J3 initiation statements were –led in 2‘21 and 2‘22.-
[14] During the same period, there were 2‘ homologations of WO0A agreements. Rrom 
1 Vanuary 2‘23 to 1 Vuly 2‘23, seven more agreements were homologated.[15] So far, 
the number of WO0A procedures has been small, especially compared to the number of 
bankruptcies declared. The main reasons for this are the high cost and long duration of 
a WO0A procedure and the fact that many companies consider restructuring through the 
WO0A when their debt burden prevents a successful restructuring.

Looking to the future

As a result of the coronavirus pandemic, more than )‘‘,‘‘‘ companies have claimed taP 
deferrals amounting to roughly $)x billion in taP liabilities. ApproPimately $11.C billion 
of these deferred taPes 4owed by 1Gx,‘‘‘ companies5 have not yet been repaid, and the 
TaP and Mustoms Administration ePpects that it will be unable to collect $2.C billion.[16

-
] As a result of higher interest rates and currently outstanding taP debts, the number of 
bankruptcies and 4or5 restructuring procedures is ePpected to continue to rise steadily in 
2‘2) and 2‘2C, returning to 2‘1J levels. Labour market tightness will also contribute to 
this steady growth. An ePponential increase in the number of bankruptcies is unlikely. The 
absence of the predicted economic recession at the end of 2‘23 and the ePpected further 
recovery of economic growth in 2‘2C[17] contribute to optimism among business owners 
as well as consumer con–dence.

Plenary insolvency proceedings
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Steinhoff

Steinhoff International Ooldings N@ was a holding company with interests in several 
companies in the household goods, furniture and general merchandise sectors. The 
company ran  into  major  –nancial  problems in  2‘1G after  accounting  errors  were 
uncovered. In response, a three-phase restructuring was initiated. The –rst phase focused 
on –nancial stabilisation, the second phase on settlement with aggrieved shareholders, 
and the third and –nal phase on debt restructuring.

0n 21 Vune 2‘23, the Amsterdam District Mourt homologated a Hrivate Agreement 
Oomologation Act 4WO0A5 agreement proposed by Steinhoff to complete the third phase. 
At a value of around $1‘.) billion, the Steinhoff WO0A was by far the largest of its kind. 
As a result of the homologation, Steinhoff’s operations have been transferred to a newly 
formed company that will sell all of Steinhoff’s interests. The value of these interests will 
be distributed to Steinhoff’s creditors.

When the agreement was proposed, it was unanimously approved by the creditors ' only 
Steinhoff’s shareholders voted against it. The court ignored their position because they 
would be zout of the money’ even in a liquidation.

Rollowing the ruling, the transfer of operations was initiated. 0n 13 0ctober 2‘23, Steinhoff 
was removed from the Dutch trade register.

8cDermott

8cDermott International Ooldings N@ is an international provider of contracting and 
engineering services to the energy sector. The company gradually fell into serious –nancial 
diEculties due to loss-making contracts and an unsustainable debt position. In addition, 
one of the companies in the 8cDermott Mroup has been ordered to pay N1.3 billion to a 
Molombian creditor.

In 2‘2‘, the capital structure of the top holding company in the 8cDermott Mroup was 
restructured based on US Mhapter 11 proceedings. The –nancing made available for this 
restructuring was due to mature in 2‘2), which would have led to immediate –nancial 
problems. 8cDermott therefore –led a WO0A initiation statement in September 2‘23 to 
restructure $2.€ billion of debt. In 0ctober 2‘23, a subsidiary of the Molombian creditor 
requested the appointment of a restructuring ePpert.

Harallel to the Dutch WO0A procedure, a similar procedure ran in the United Kingdom. 
These procedures were conditional in the sense that both had to succeed to achieve the 
intended effect. The WO0A procedure has been recognised in both the United Kingdom 
and the United States, and the agreement was homologated on 21 8arch 2‘2).

8ercon

8ercon is part of the 8ercon Moffee Mroup, a global coffee supplier. The company –led a 
WO0A initiation statement on G December 2‘23. 9arlier in 2‘23, 8ercon had taken its –rst 
steps towards resolution by starting Mhapter 11 proceedings in the United States. With the 
WO0A, the group seeks a controlled settlement outside bankruptcy.
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As part of this process, 8ercon requested that the internationally established Vudicial 
Insolvency Network Muidelines 4VIN Muidelines5 be declared applicable to the Dutch 
WO0A procedure. The VIN Muidelines had already been declared applicable to the Mhapter 
11 proceedings, on the condition that the foreign courts involved also declare them 
applicable. In addition, the US court included two additional special provisions. 8ercon 
therefore asked the Dutch court to declare these VIN Muidelines applicable as well. 0n 
2G Rebruary 2‘2), the Dutch court denied this request due to the administrative burden 
imposed by the special provisions.

0n ) April 2‘2), an additional request was made by 8ercon, subject to the objections of 
the Dutch court. The Dutch court then granted the new request and declared the zAmended 
Mross-Border Mourt-to-Mourt Mommunications Hrotocol’, the VIN Muidelines and the VIN 
8odalities applicable to this Dutch WO0A procedure.

Lightyear

Rour  former  students  of  the  9indhoven  University  of  Technology  developed  a 
solar-powered car together: the Lightyear ‘. The company they founded had factories in the 
Netherlands and Rinland. The development of the Lightyear ‘ was plagued by signi–cant 
budget overruns, resulting in production costs of $2C‘,‘‘‘ per car. Shortly after the –rst 
Lightyear ‘s left the factory in early 2‘23, the company ' which employed €2‘ people ' 
went bankrupt. Lightyear made a loss of $€3.J million in the year prior to its bankruptcy 
and has debts of around $2G.C million.

In the end, 22C investors were willing to fund a restart, which was eventually achieved with 
the buyers paying $x million to the estate. The restarted company’s focus is on producing 
the Lightyear 2, a cheaper model 4$)‘,‘‘‘5 aimed at consumers.

Big BaFar

Discount chain Big BaFar made several attempts to avoid bankruptcy in 2‘23. 0n no fewer 
than three occasions, the company attempted to have a cooling-off period declared under a 
WO0A procedure, but the court rejected each of its applications. Ultimately, it was declared 
bankrupt.

With nearly 1‘‘ shops and around 1,3‘‘ employees, Big BaFar was a major player in the 
Dutch retail sector, with a debt burden of over $3x million. The company, which will not be 
restarted, is now being liquidated ' its assets have already been sold at public auction. 
The trustee is still conducting a legality investigation.

Year in review

As ePplained in the previous sections, the Hrivate Agreement Oomologation Act 4WO0A5 
procedure introduced in 2‘21 has brought about a change in Dutch insolvency law. 
@iable companies with heavy debt burden ' including those operating internationally 
and subsidiaries of global groups ' now have more tools at their disposal to achieve a 
successful restructuring in the Netherlands. This trend was also observable in 2‘23, when 
several international companies resorted to the Dutch WO0A procedure.
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Outlook and conclusions

0n the whole, the Netherlands still has historically low levels of bankruptcy. Oowever, the 
retail sector has taken more than a few hits with the bankruptcies of not only Big BaFar, but 
also BMM, Herry Sport, Scotch & Soda and Doek /etail 4known for @ero 8oda5. This year 
will bring more of the same, as the retail, hospitality and transport and storage sectors 
continue to suffer the most from the current economic headwinds.

Although the tight labour market, high taP liabilities due to the covid-1J pandemic, and 
higher interest rates are ePpected to lead to more bankruptcies in 2‘2), an ePponential 
increase in the number of bankruptcies is not ePpected.
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